- Introductory instruction

Members of the jury, I shall now instruct you on the law that fo‘u must
follow in reaching your verdicts. It is your duty as jurors to decide the issues, and
only those issues, that I submit for determination by your verdict. In reaching your
verdict, you should consider and weigh the evidence, dec;ide the disputed issues of
fact, and apply the law on Whi.ch. I shall mstruct you to facts as yﬁu find them from

the evidence.

T]ie evidence in this case consists of the sworn testimony of the
witnesses, all exhibits reoeivéd in evidence, and all facts that may be admitted or
agreed to by the parties. - -

| In. determining the facts, you may draw reasonable inferences from the
evidence. You may make deductions _and reach conclusions which Ireason and
common sense lead you to. draw from the facts shown by the evidence in this case.

But you should not speculate on any matters outside the evidence.



Interpretation of insiructions

Theinstruﬁﬁommwiﬂbegivenmmmntmdmihethahw
accurately in terms readily understandable to all of you. Words are to be given
theirordjnarymeuing,mdanytemswithspedﬂhgalmemingwﬂlbemhimd
to you. The instructions are to be considered as a whole, and your verdict should be
consistent with all the instructions. If, during the courss of your deliberations, you
are uncertain as to the law set forth in the instructions, you may request

clarification or additional instruction before reaching your verdict.




All Persons Egqual Before the Low — Organizations
‘fhismaeshouldhemm‘dared_anddembyyou-umacﬁon
between persons ofequalabandinginthemﬁmunity, of equal worth, and holding
the same or similar stations of life. A corporation is entitled to the same fair trial at
your hands as a private individual. All persons, including eorporations,
partnerships, unincorporated associations, and other organizations, stand equal

before the law, and are to be dealt with as equals in a court of justice.




Multiple Claims or Parties |
In your deliberations, you are to consider two distinet claims,
II - Whistleblower Action (Fla. Stat. § 448.102), Plaintiff Akre

ITI - Whistleblower Action (Fla. Stat. § 448.102), Plaintiff Wilson |
Although these claims have been tried together, each is separate from

the other, and each party is entitled to have you separately consider each claim as
- it affects that party. Therefore, in your deliberations, you should consider the
evidence as it relates to each claim separately, as you would had each claim been

tried before you separately.




(Fla. Stat. § 448.102)

In this case, the Plaintiffs have alleged that they had a reasonable,
good faith belief that the defendant’s conduet in connection with editing the
plaintiffs’ proposed news report on artificial BGH violated the Federal
Communications Act of 1934, which prohibits the deliberate falsification ar
distortion of the news. This has also been called a prohibition against “rigging”,
“slanting”, or “staging” the news. Whatever word is used, however, proof of o
violation requires that the Plaintiffs establish that WI'V'T s station or news
management acted intentionally and deliberately to falsify or distort the Plaintiffs’
proposed news report on BGH. In addition, the alleged falsification or distortion

| must have involved a significant event or matter that affected the basic accuracy of
the news report and not merely a minor or incidental aspect of the report.

Defendant WTVT contends that it terminated plaintiffs under the no-
cause provision of plaintiffs’ employment contracts and not in retaliation for
protected whistleblower activity.

You must determine whether the Defendant WTVT terminated the
employment of Ms. Akre and Mr. Wilson because they objected €o or refused to
participate in an activity or practice of the Defendant that viotated a federal law, as

deseribed above.

If you determine that this was the reason for Defendant's termination

of Plaintiffs’ employment, then your verdict should be for Plaintiffs. If you




dmmmmﬁdmmmmmpmmmm
protected whistleblower activity, then your verdict should be for WI'VT.
Standard of proof

Plaintiffs must prove every element of each of their claims for
discharge in viclation of Fla. Stat. §448.102 by the greater weight of the evidence.
“Greater weight of the evidence” means the more persuasive and convincing force
and effect of the entire evidence in the case. In other words, to establish the claim
for violation of Fla. Stat. §448.102, plaintiffs must each prove that each element of
their claim is more likely so than not so. I the greater weight of the evidence does

not support plaintiffs’ claims, then your verdict should be for defendant WTVT.




Plaintiffs’ claim is for wrongful retaliatory personnel action in violation
of Florida Statute § 448.102, which provides in relevant part:

An emplover may not take any retaliatory
personnsal action against an employee because the
employee has:

Diaclosed, or threatened to disclose, to any
appropriate governmental agency, under oath, in writing,
an activity, policy, or practice of the employer that is in
violation of a law, rule, or regulation. However, this
subsection does not apply unless the employee has, in
writing, brought the activity, policy, or practice to the
attention of a supervisor or the employer and has afforded
the employer a reasonable opportunity to correct the
activity, policy, or practice;
or

Objected to, or refused to participate in, any

activity, policy, or practice of the employer which is in
viclation of a law, rule, or regulation.




Florida Private Whistleblower Statute - Definitions

- . A“retaliatory personnel action,” as used in Florida Statutes § 448.102, - .
meansthedischmga,suspanm'nn,ordamuﬁonbyanempl;ayerofanemploﬂeorm
other adverse employment action taken by an employer against an employee in the

. terms and conditions of employment.




Florida Private Whistleblower Statute — Elements.
On the plaintifis’ claim of retaliatory personnel action in violation of
Florida Statutes § 448.102, each plaintiff has the burder of proving each and every

one of three elements, eachofwhis:hlwﬂlmadmmw:




Florida Private Whistleblower Statute - First Element.
The first element that each plaintiff must prove is that he or she:
(a) threatened to disclose to the Federal Communications
Commission, under oath, in writing, an activity, policy, or practice of WI'VT in
connection with the editing of the plaintiffs’ proposed news report on artificial
bovine growth hormone (BGH), and the plaintiff, in writing, brought the activity,
policy, or practice of WI'VT to the attention of a supervisor or the employer and
afforded the employer a reasonable opportunity to correct the activity, pelicy, or
practice; and, or in the aliernative,
| (b) objected to, or refused to participate in, WT'VTs activity,
policy, or practice in connection with the editing of the plaintiffs’ proposed news

report on artificial BGH.
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Florida Private Whistleblower Statute — Second Element. _
Theaemndelementthatemhpiainﬁ.&‘mnstpmeisthai:haorahehaﬂ— -

a reasonable good faith belief that defendant's conduct in connection with the

editing of the news report was in violation of the FCC's prohibition againat the

deliberate falsification or distortion of the news, which has also been called the

FOC's prohibition against rigging, slanting, or staging the news, which I will define

ﬁ:ryoushorﬂy.

i1




Thethirdelementthataachphi;mﬁﬁmustpmaisthatths&efendant
took a retaliatory persannel action against the plaintiff because of the plaintiffs
threat to disclose, and, orinthea]temaﬁve,anubjed:iontoormfusaltnparticipﬁte
in, an activity policy or practice of the defendant which the plaintiff had a
reasonable and good-faith belief constituted a violation of the FCC prohibition
against the deliberate falsification or distortion of the news. For shorthand, we will
refer to a reasonable, good faith threat by a plaintiff to disclose conduct, or an
objection or refusal to participate in an action of the employer, as “statutorily
protected activity.”

| An employee may not recover in any action brought under the private
whistleblower statute if the retaliatory personnel action was predicated upon a
ground other than the employee’s exercise of a right protected by the whistleblower

statute.
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Florida Private Whistleblower Statute - No Impairment of Employer’s Rights

Nothing in the private whistleblower statute diminishes the rights,
privileges or remedies anT‘.i?T under the employment contracts with plaintiffs.
Provided, however, that an employer may nut retaliate against an emplayee becanse
the employee has engaged in statutorily protected activity. Suﬁrmymm
concerned in this case, an employer may suspend, nonrenew, or ctherwise adversely
affect anemployeeﬁoranyﬁther reason, godd'or bad, fair or unfair inchading but
not imited to the employer’s right to nonrenew an employment contract for no
¢ause), and you must not second guess tha!t decision or permit any sympathy for the
employee to lead you to substitute your owm judgment for that of the defendant
even thoughynﬁﬁersonaﬂymaymt approve of the action taken and would have
acted differenfly under the circumstances.

If you find that WI'VT terminated plaintiffs under the no-cause
provision of plaintiffz’ employment coniracts and net in retaliation for protected
whistleblower activity, then you sho.uldﬁnciinfamranTVTonp]ainﬁﬂ‘s’daima.
If you find that WTVT terminated plaintiffs in retaliation for protected activity,

then vou should find i favor of plaintiffs.
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Florida Private Whistleblower Statute - Reasonable good faith belief

You have been instructed that for each plaintiffs activities to be
protected under Florida Statutes § 448.102, each plaintiff must prove that he or she
had a reasonable, good-faith belief that the defendant’s conduct in connection with
the editing of the plaintiffs’ pmpoa&& news report on artificial bovine growth
hormone (BGH) constituted a violation of the FCC prohibition against the
deliberate falsification or distortion of the news.

You are further instructed that to establish “good faith” it is
insufficient for the plaintiff mezely to allege that his or her belief in this regard was
honest and bona fide; the allegaﬁons and the evidence must establish that the belief
was reasonable.

“Reasonable” in this context means that 2 reasonable person would
have believed that the conduct of WTVT’s station management or news |
management constituted efforts to intentionally falsify or distort the plaintiffs’
proposed news reportonartiﬁm‘alBGHinﬁm‘gn'iﬁcantmspectaohsmdistort.the
accuracy of the report in favor of Monaanto or the proponents of BGH.
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Florida Private Whistleblower Statute — Burden of proof.

Theburdenofbmofthateachplaintiﬁmustmrywithregmﬂtoeach
element of his or her claim of retaliatory personnel action in violation of Florida
Sﬁ:tubea § 44:3.102ispmuf'hythe greater weight of the evidence, The “greater
weight of the evidence” means the more persuasive force and effect of the entire
evidence in the case.

If you find that the plaintiff hag established all the slements of his or
her claim by the greater weight of the evidence, then your verdict on this claim
should be for the plaintiff, If,ontheotherhan_d,muﬁndthaxtheplaintiﬁhas
failed to establish at least one of the othér elements of his or her claim by the
greaterweightoftheevidenua,thenyumvardicﬁﬁnthisclaimshouldheforthe

defendant.
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Eﬁ"ectofimtmcﬁmasta-damages

The fact that I will instruct you as tothe proper measure of damages
should not be considered as intimating any view of mine as to which partyis
enfitled to your verdict in this case. Instrucﬁonansﬁuthemeasmeafdamages.m
given for your guidance, in the event you should find in favor of either or both of the

plaintiffs in accordance with the other instructions.
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Damages — Whistleblower claim
Hmummmmwdmmmmhmqmm |
achunmmlahnnofli‘londasmtm§44&102 you will not conzider the matter of
damages. But if you find for either plaintiff an this claim, you may award that
plaintiff compensation for lost wages for the time period remaining on the contract,
mental anguish, and lost earning eapacity, if you find that the plaintiff has proved
by.the greater weight of the evidence that sach damages exist and were caused by

the wrongful conduct of WTVT.,
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Damages - Whistleblower claim - damages ~ mental anguish .

Ifyouﬁndﬁoreitherplahﬁ:&'onthedaimﬁormngﬂddimﬁargein
violation of Florida Statute § 448.102, you may award that plaintiff damages for his
or her mental pain and suffering that has been pmx:mahely caused by the wrongful
act of WT'VT, if any,

Foraplajnﬁftomverdamagesﬁormenta]anguish,ydumustﬁnd
that as a resuit of WI'VT's wrongful conduct, the plaintiff has suffered mental |
anguish or is reasonably certain to suffer it in the future. That is, WTV s conduct
must be the legal cause of the plaintiffs mental anguish, if any. WT'VT's conduct
wasalegalcauseaftheinjury;ifitwasasuhstanﬁalfactorinbﬂngingahuutthe
mjury.

The compensation for a plaintiff is not measured by a fixed market
price, and it cannot be exactly or accurately determined by any objective standard.
Rather it is determined by what you find to be a fair, just, and reasonable
compensation for such injuwassuﬁemdhythepla_inﬁﬁ. You Md consider the
facts and circumstances that are in evidence in this case in Hght of your own

observations, knowledge, and experience.
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Daomages - kalawerc!qim—daww—bstmmingmpaci@

If you find for either plaintiff on the claim for wrongful discharge in
violation of Florida Statute § 448.102, you may award that plaintiff damages for lost
earning capacity, which is the loss ufabi]itjrmeam_muneyintheﬁlture, as opposad
to the actual loss of future earnings. You may not award damages for lost future
earnings.

In determining whether a plaintiff has sustained loss of earning
capacity, you shouid consider the plaintiffs earning capacity at the time of injury
and the extent to which that capacity to work has been diminished by the injury.
You may also consider the future effect of the injury on the plaintiff's employment
and the plaintiffs capacity to earn meney in the future. |

Any amount of damages which you allow for loss of ability to earn
money in the future should be reduced to its present money value and only the
present money value of these damages should be included in your verdict. The .
present money value of future economic damages ia the sum of money needed now
which, together with what that sum will éarn in the future, will compensate the

plaintiff for these losses as they are actually experienced in future years.
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Mitigation of damages — all claimas
Ifyoudeterminethat-wrwmngfulbrmminmdeitherplainﬁﬁ'in
violation of the private whistleblower statute, the court instrucits you that the |
plainﬁﬁhadthedutymtakeadvantagenfmmahleuppmtuﬂtymmiﬁmim '
hig or her losses resulting from WTVTs wrongful termination of his or her
employment. Amwﬁhmngfulbmmdmtmﬁrmmt
he or she could have prevented by making reasonable efforts to find other
employment. “Reasonsable efforts® means the efforts and expenditures that an
average person in that plaintiff's circumstgnueswmﬂdhavemade at that time and
place to obtain, accept, and retain other employment. The next issue for your
determination is whether plaintiffs made reaaonahleefﬁ}rtstommmthe:rlosses

by seeking substantially similar employment following termination by WI'VT.
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Mitigation of damages — measure of damages

Ifyuuﬁndﬁ:roneurbothp]ainﬁﬁ‘s,yuumustsubtmctﬁ‘omth_ﬁt
plaintiffs damages any amounte that you find that plaintiff sarned from other
employment for unexpired ferm of his or her employment contract with WTVT,
regardless of whether such other employment is substantially similar to that
plaintiffs employment with WIVT.

If, in addition, you determine that either plaintiff or both plaintiffs
failed to make reasonable efforts fo obtain other employment that is the same or
similar fo that plaintiffs employment mth WIVT, you must also subtract frm:n
plaintiffs damages any amounts that you find the plaintiff could have carned from
such other employment for the unexpired term of his or her smployment contract
with WTVT if the plaintiff had made such efforts.

If you find that the amount either plaintiff or both plaintiffs did earn
or could have earned from other employment for the unexpired term of the
plaintiffs employment contract are as much as or greater thzm.the amounts that
the plaintiff would have eamedﬁnderhiaur]mrmntmctwithﬁ‘l’?‘l‘fortbe
unexp:red term, then you should award the plaintiff nominal damages only asto
the claim for lost wages; this does not affect other damages remediea described

elsewhere,
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Damages muast be reasonably certain )

: -&phinﬁﬂ‘isenﬁﬂedhremrdamagmfuraparﬁc&larhssortypeof
harmonlyﬁitismmnablyceﬂainthatthephinﬁﬁha&suﬂamd&wiﬂsm
suchalossortypenfharmasaresultofaviolaﬁﬁmthWTofFla.Stat.§
m.l%emthoughthéemtamomtufthatlussorhummmtbedemmined.

If you find that it is reasonably certain that a plaintiff has suffered or -
will suffer a particular loss or type of harm as a result of a violation by WIVT of
Fla. Stat. § 448.102, that plaintiff is entitled to recover damages for that loss o
harm as long as plaintiff has met his burden of showing there is some reascnable
basis for estimating or approximating the amount of the loss or harm. A plaintiff
maynothedenigddamageam&relybecauseﬂmﬂmountofﬂmlussmharmis
uncertain or difficult to determine. You are not permitted, however, to award

speculative damages.




Believability of witnesses
Indeterminingtheﬁelievabi]ityofnnywitnmsandthewighttobe
givmthe&sﬁmmyﬁmwimmmmaymmm&dsmoﬁhe '
wimasswhﬂewsﬁﬁing;the&anhessmhckof&m&them;the
intelligence of the witness; any interest the witneas may have in the outcome of the
case; the means and opportunity the witness had to know the facts about which the
witness testified; the ability of the witness to remember the matters about which
the witness testified; and the reasonableneas of the teﬂ;imnyofthe.witnsss,
mnsideredinthethtufa]ltheeﬁdem'inthemseandintheﬁghtof_yomm

experience and common sense.




Testimony of Experi Wilnesses
Ymhaveheardopmmnbeﬁmmyoneertmnsubmﬁsfmmmm
referred to as expedt witnesses, Someoftheteshmcmybeﬁoreyuuwasmtheﬁormof
opinions about ceriain technical subjects. |
~ You may accept such opinion teatimony, rejectit,nrgiveittﬁew&ight
yuuthmkltdeserv#a,mnmdenngthekmwledge gkill, experience, training, or
educahonnfthempnass thereasonsgwenhythemtmasﬁurthenmmunaxpressed,

andaﬂtheotharerencemthemse.

24




e

Expert witnesses — Hypothetical questions

Somehmesupertmmeeaesamaskedhammathatmtmnfaﬂam
trueandmglvean@mmnhasedonthsmumedm Inordertudetermmethe
value of an opinion given in response to such a question, you should consider
whether thoss assumed facts have been established by the evidence, If the expert’s
opinior: is based on any fact not shown to be true by the evidence, you should
constder this as you weigh the value of the opinion.
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Lay witness testimony

Some of the testimony that you have-heard was in the form of opinions
about facts perceived by the witness. Yﬁﬁmayameptsuchupiniunhaaﬁmoﬁy,rejm
it, or give it the weight it deserves, considering the reasons given by the witness for
the opinion expressed and all the evidence in the case.




Inmmchmmtofm

A witness may be dmedﬁedormpeach&dbymtradmtmendsme,
or by evidence that atsomaotherﬁmethewiﬁaahassaidurdmemmething,or
hasfaﬂedmsayordosomethingwhichisinmdstmtwiththewimwspmaent
testimony.

Ifynubelieve any witness has been impeached and thus discredited, it
isynurexclusivepmvmuetogivethahest‘nnonyofthatwitneaasuchmdibﬂjty,if
any, as you may think it deserves.
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Prejudice and sympathy
Ymverdictmustbahasedmtheeﬁdemthathasbeenmmiv&dand

the law on which I have instructed you. Inremhingwurmdict,wuaremttuhe

swayed from the performance of your duty by prejudice, sympathy or any other

sentiment for or against any party.




Limiting or Excluding Evidence
Certain evidence, testimony, or statements of connsel was introduced
mmmhmmmmmmmm-mmmﬂgwﬂem
it, you were instructed to disregard the evidence. Ynuamnuttomnsicé’rthat
evidenceﬁ)ranypurposewhatsoeverinthismse;itistobetneatednathnughm
had never heard it.




Issminﬂdscmdnmﬁnw!uethedebﬁemthemﬁsmwfayofwﬁﬁcid
BGHartkquy’sapinianofanynmwﬁhthism

You have heard testimony regarding the views of scientists on the
subject of artificial BGH. You have also heard testimony about the company
Monsanto. You are instrucied that this case concerns only plaintiffs’ claim that the
defendant took retaliatory personnel action against the plaintiffs in violation of Fla.
Stat. § 448.102. Thiscasedoesnutmnoemthemeritsof.a:ﬁﬁdalBGHnrthe
extentmwhichitmayerrpntpuaeahealthrisk,orwhetherithasorhasnutbean
tested sufficiently, or whether any of Monsanto’s actions should be criticized or

praised.
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Thedutyofthiamnrtistuinstructthejuqastothﬁlawwhichapp&a.
to the facts of this case. Itisnuttheouurt‘sduty,hutm.ther,itisyﬂurduw,and
yoursalone,mdeddewhatthefactsofthiscasem,andtureachynurvardict
basedonthefactsthatynuﬁndtohetmeandthelawﬂmtthemurtinatmﬂsm
to apply to those facts. Itisyuurdutytomakeyuurdmiﬁunha&edonyourm
evaluation of the ﬁesﬁmonyandeﬁdennapreaenbed.’foumustnutre]yonm

interpretation or guess about the personal opinions of the judge in this case.
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by each of you.

Youwi]lbegiventwvﬁrmsofverdict,whichlshaﬂnnwreadmyou:
Whmﬂﬁhwmdmwuvm,mﬁmﬁmm. acting for the
Jury, should date and sign the appropriate forms of verdlict. You may now retire to
congider your verdicts,
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